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and the reason given by the courts for so holding seems to be 
based on the ground of public policy. "Such an agreement," said 
the court, in Jacobs v. Cohen, supra, "when participated in by all or 
by a large proportion of employees, becomes oppressive and con- 
trary to public policy, because it operates generally upon the 
craftsmen in the trade and imposes upon them, as a penalty for 
refusing to join the favored union, the practical impossibility of 
obtaining employment at their trade and thereby gaining a liveli • 
hood." 



A TRESPASSER S RIGHT OF SELF-DEFENSE WHEN ASSAULTED. 

The law of self-defense is older than the law itself. It is well 
settled that one has a right to resist force with force when he 
is put in fear of bodily harm. But some doubt has recently 
arisen as to whether one who is a trespasser is entitled to the 
right of self-defense when he is attacked by the owner of the 
premises on which he is a trespasser. This question was raised 
in a late Texas case, Cox v. State, 123 S. W., 696, where the tres- 
passer seeking illicit intercourse with the owner's wife entered 
his house during his absence and was surprised by the unexpected 
return of the owner. The trespasser attempted to flee, but was 
overtaken by the owner and was being severely assaulted when he 
turned upon the husband and assaulted him. In an action for 
aggravated assault the trespasser, Cox, pleaded self-defense. The 
court instructed the jury that though the defendant's purpose in 
entering the house was unlawful, where he abandoned his pur- 
pose and sought to escape from the house before being pursued 
by the owner, he may resist the pursuit and repel assault by force 
and plead self-defense. 

The very nature of self-defense is such that it should not be 
denied to any one whose position is such that its exercise is 
necessary to the preservation of his life, yet the very nature of 
this doctrine is also such that it should be applied with the utmost 
caution. Self-defense is the resistance of force or seriously 
threatened force, actually impending or reasonably apparent, by 
force sufficient to repel the actual or apparent danger and no more. 
35 Cyc., 1373. One assaulted may repel force with force and acts 
done in self-defense cannot be an assault. People v. Lynch, 101 
Cal., 229. Nor is one justified in using force to expel a mere 
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trespasser on land. Wharton v. People, 8 111. App., 232. An un- 
armed trespasser on one's premises must be requested to leave 
and gentle means of removal must be employed before a resort 
to blows may be had. State v. Burke, 82 N. C, 551. Where the 
prosecuting witness, the owner of the premises, was advancing on 
the defendant who was a trespasser, in a threatening manner, the 
court instructed the jury that the defendant had a right to defend 
himself by force. State v. Hutchings, 24 S. C, 142. In the case 
of the State v. Lazarus, 1 Mills Const. Reports (S. C), 34, the 
prosecuting witness went to the defendant's house to demand pay 
for services he had rendered to the defendant. He was ordered to 
leave, and upon his refusal to do so, was severely beaten by de- 
fendant with the bar of the door. The court said in its instruc- 
tions to the jury that while law permits men to defend their per- 
sons and property and to preserve the immunities of their dwell- 
ings, it is careful to restrain the indulgence of ungovernable or 
revengeful spirits, and while a man may put another out of his 
house who persists in remaining, yet he may not inflict a violent 
battery. 

While it seems from these cases that one who is a trespasser 
has the right to protect himself, when put in fear of danger to 
his life, yet there are other and more numerous cases which limit 
the right of self-defense by holding that one who provokes the 
difficulty may not avail himself of this defense. The fact that an 
assault was provoked is no defense. 69 Ala., 229. Where the 
defendant provoked the difficulty, he cannot plead self-defense. 
Henry v. State, 79 Ala., 42. In People v. Miller, 49 Mich., 23, 
the defendants went voluntarily on the premises of the prosecuting 
witness with the intention of provoking a conflict, and although 
they were attacked by the prosecuting witness, Talman, with a 
pitchfork, and disarmed and assaulted him, there can be no pre- 
tense that they were acting in self-defense, because the evidence 
shows conclusively that they were not in any fear of Talman. 

But notwithstanding the number of such decisions, it seems 
reasonable that anyone who is in danger of life or limb may de- 
fend himself even though he is where he has no right to be at the 
time. Self-defense is the natural and inalienable right of every 
human being, and is to be held sacred and inviolable by every law 
of human or civil institution, and should not be limited or cut off 
by the doctrine of provoking the difficulty. The act which cuts 
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off self-defense must be a hostile one reasonably calculated to pro- 
duce the occasion or bring on the difficulty and it must be so in- 
tended by the defendant. McCaudle v. The State, 57 S. W. 
(Tex.), 672, 673. 

STARE DECISIS. 

The recent case of H err on v. Whiteley Malleable Casting Co., 
93 N. E., 555, is of interest to the commercial world, in that it 
suggests certain tests for applying the doctrine of stare decisis. 

In this case the plaintiff sold machinery to the company of 
which the defendant is the receiver, and plaintiff claims a prior 
lien upon the funds in the hands of the receiver by virtue of a 
statute. Prior to the sale in question, the section of the statutes, 
upon which the appellant relies, had come before the Supreme 
Court of Indiana in three cases at different times. By the first 
decision, Goodbub v. Horning, 127 Ind., 181, material men were 
held to have a prior lien, over general creditors on the fund in the 
hands of the receiver. When the question came up for a second 
time, the court held in McElwaine v. Hosey, 135 Ind., 481, that 
material men did not have a prior lien over general creditors, with- 
out giving notice as required by statute, and that the preferred 
claims referred to were limited to claims for services of em- 
ployees. Then when the question came up for the third time the 
court held in Jcndses v. Jendses, 145 Ind., 624, in harmony with 
its first decision, that the statute did include material men. 

The appellant had sold the machinery within three or four 
months of the time that the last decision was rendered, and he 
claimed that by virtue of it, he was entitled, on the doctrine of 
stare decisis, to a prior lien over general creditors. 

The court declined to recognize the doctrine of stare decisis 
and placed its decision on the ground that, while the decisions of 
the courts of last resort are generally regarded as binding author- 
ity upon lower tribunals, still beyond the limits of the case in 
which the decision was rendered they are not the law. Such deci- 
sions are merely evidence of what the law is, which evidence is 
of greater or less persuasive force as the decisions are, or are not 
harmonious, apparently well considered or of long standing. A 
court, it is held, will never apply the rule of stare decisis where 



